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Purpose
This note summarises the principal legislation, national planning policies and legal duties relevant to biodiversity when Local Plans are prepared.

Important: This is a general guide, not legal advice. Current legislation, statutory instruments, case law and government guidance should be referred to directly; these documents are subject to frequent amendments. 
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A Local Plan is not prepared in isolation. A local planning authority must take account of a wide range of legal requirements, national policies, local evidence and strategies when deciding where development should take place and what policies should apply.

These considerations must be brought together through the plan-making process. Some are statutory requirements that the authority must meet. Others are national planning policies, local priorities or sources of evidence that should inform the choices made in the plan.

The principal influences include:

· planning legislation, which establishes how Local Plans must be prepared, examined and adopted.
· national planning policy, including the National Planning Policy Framework and relevant national policy Statements.
· statutory environmental duties relating to biodiversity, protected landscapes, climate change and environmental assessment.
· the need for housing, employment land, infrastructure and community facilities.
· environmental constraints and opportunities, including wildlife sites, habitats, species, landscapes, soils, water, flood risk and climate change.
· Local Nature Recovery Strategies (LNRS) and other relevant plans and strategies.
· evidence about the local area, including ecological records, habitat mapping and specialist assessments.
· the plans and proposals of neighbouring authorities where issues cross administrative boundaries.
· the views of communities, landowners, organisations and other interested parties.
· the advice of statutory bodies, including Natural England, the Environment Agency and Historic England.

The Local Plan must turn these influences into a coherent strategy for the area. It should identify an appropriate pattern of development, allocate suitable sites, protect important environmental assets and set policies against which future planning applications will be considered.

Where does biodiversity fit into this?
Biodiversity is one of the matters a local planning authority must consider throughout the preparation of its Local Plan. It should not be treated as a separate issue addressed only after decisions about growth and site allocations have been made.

Nature should influence the:

· overall spatial strategy.
· amount, type and location of development.
· selection and design of site allocations.
· protection of designated and non-designated wildlife sites.
· conservation and recovery of important habitats and species.
· creation and strengthening of ecological networks.
· provision of green and blue infrastructure.
· measures to avoid, mitigate and compensate for ecological harm.
· delivery of biodiversity net gain.
· arrangements for long-term habitat management, monitoring and enforcement.

Considering nature early can help development avoid the most sensitive locations, retain existing ecological assets and contribute positively to nature recovery. Leaving ecological matters until planning applications are submitted can create conflicts that could have been avoided through better strategic planning.

What this technical note covers:

· National planning policy and the mitigation hierarchy.
· The public authority biodiversity duty.
· Local Nature Recovery Strategies.
· Internationally important wildlife sites and Habitats Regulations Assessment.
· Nationally and locally important wildlife sites.
· Priority and irreplaceable habitats.
· Important and legally protected species.
· Biodiversity net gain.
· Ecological evidence and assessment.
· Implementation, long-term management and monitoring.

Understanding the different requirements
The following sections explain the principal legal requirements, national policies, local evidence and strategies relevant to biodiversity and how they interact in plan-making. They should not be treated as separate considerations because a site allocation or development proposal may need to be assessed against several of them at the same time.
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The National Planning Policy Framework sets out government policy for plan-making and development management in England. This policy is usually referred to as the NPPF. The current version, at the time of this technical note, was published in August 2026. Its plan-making policies must be taken into account when preparing development plans; its national decision-making policies are material considerations when applications are determined.

Natural environment policies included within the NPPF
Policy N1 sets out the principal national policy for addressing the natural environment through plan-making. It requires development plans to identify environmental safeguards and opportunities, use evidence including Local Nature Recovery Strategies, strengthen ecological networks and steer development appropriately. Policies N2 to N6 are national decision-making policies that apply principally when development proposals are determined. Together, these policies provide the national planning framework for protecting and enhancing the natural environment.

The natural environment policies are summarised below:

· N1: environmental opportunities and safeguards, including LNRS evidence, ecological networks and site selection.
· N2: improving the natural environment and applying the mitigation hierarchy.
· N3: trees in new development.
· N4: Protected Landscapes.
· N5: maintaining the character of the coast.
· N6: areas of particular importance for biodiversity and geodiversity.

Mitigation hierarchy
Significant harm should first be avoided, including by considering a less harmful location. Where avoidance is not possible, harm should be minimised, then adequately mitigated. Compensation is a last resort. If significant harm cannot be addressed through this sequence, permission should be refused.

Evidence and implementation
A sound Local Plan should be based on proportionate, up-to-date ecological evidence. Policies and allocations should address direct, indirect and cumulative effects, provide delivery mechanisms, secure long-term management and monitoring, and use measurable indicators.
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Public authority biodiversity duty
Section 40 of the Natural Environment and Rural Communities Act 2006, as strengthened by the Environment Act 2021, requires a public authority to consider what action it can properly take to further the general biodiversity objective. Unless no new action can properly be taken, it must determine appropriate policies and objectives, and take appropriate action.

Authorities must have particular regard to any relevant Local Nature Recovery Strategy and any relevant species conservation strategy or protected site strategy prepared by Natural England.

Habitats and species of principal importance
Section 41 of the Natural Environment and Rural Communities Act 2006 identifies habitats and species that are of particular importance for conserving biodiversity in England. These are commonly known as priority habitats and priority species because they require targeted conservation action. Examples of priority habitats include species-rich grassland, lowland heathland, traditional orchards, ponds, rivers, ancient and veteran trees, wood pasture and parkland, deciduous woodland, coastal saltmarsh and mudflats. Priority species include animals and plants such as hedgehogs, dormice, otters, skylarks, many bat species, and a range of rare plants and invertebrates.

Local Plans should be informed by evidence about priority habitats and species, protect and support their recovery, and identify strategically important habitats, networks and opportunities where this can reasonably be done. This includes priority habitats and species occurring outside designated wildlife sites. Inclusion on the Section 41 list does not, by itself, provide legal protection, although development effects can be an important planning consideration and some listed species are separately protected by wildlife legislation.

Local Nature Recovery Strategies (LNRS)
LNRSs are statutory, locally led spatial strategies. They identify priorities, potential measures and locations where action could make the greatest contribution to nature recovery. Their actions are not themselves legally binding, but the strategies are important evidence and are expressly recognised in statutory duties and national policy.

Protected Landscapes
Relevant authorities must seek to further the statutory purposes of National Parks and National Landscapes when exercising functions that affect them. National Landscapes is the new name for Areas of Outstanding Natural Beauty (AONB). This is a change of name and branding only: their statutory designation and legal protection remains unchanged.
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Habitats sites and HRA
Special Areas of Conservation (SACs) and Special Protection Areas (SPAs) are internationally important wildlife sites protected under the Habitats Regulations. Together with Ramsar sites, sites being considered for international designation and related compensatory habitat, they are collectively referred to in national planning policy as ‘habitats sites’. Plans and development proposals that may affect a habitats site may need to undergo Habitats Regulations Assessment (HRA). There are several stages to a HRA:

· Screening: determine whether likely significant effects can be excluded, alone or in combination. Mitigation intended to prevent harmful effects cannot be relied upon at this stage.
· Appropriate assessment: assess the implications of the plan or proposal for the site in view of its conservation objectives. The plan or proposal may proceed only where the competent authority (which may be the Local Planning Authority) has ascertained that it will not adversely affect the integrity of the site, either alone or in combination with other plans or projects. 
· Derogation: if adverse effects on a protected Habitats Site cannot be ruled out, permission can only be granted in exceptional circumstances where there are no suitable alternatives, there are imperative reasons of overriding public interest and adequate compensatory measures are provided.

Natural England must be consulted at the appropriate assessment stage. The competent authority remains responsible for the assessment and conclusion.

Habitats sites in Devon include the Pebblebed Heaths, Exe Estuary, Plymouth Sound and Estuaries, and Beer Quarry and Caves.

Sites of Special Scientific Interest (SSSIs)
Section 28G of the Wildlife and Countryside Act 1981 requires relevant authorities to take reasonable steps, consistent with their functions, to further conservation and enhancement of SSSI special-interest features. There are over 200 SSSIs in Devon, including Braunton Burrows and areas of Dartmoor.

Local Wildlife Sites
Local Wildlife Sites are non-statutory but selected for substantive nature-conservation value. In Devon they are generally called County Wildlife Sites. Local Plans should use up-to-date evidence to identify Local Wildlife Sites, normally show them on the policies map where appropriate, and protect them in a manner proportionate to their status and ecological value.

Irreplaceable habitats
Irreplaceable habitats are habitats whose biodiversity value and ecological functions cannot be recreated, or would take a very long time to re-establish. Examples include ancient woodland, ancient and veteran trees, blanket bog, sand dunes, salt marsh and lowland fen. Because their loss cannot be adequately remedied simply by creating habitat elsewhere, development resulting in their loss or deterioration should normally be refused unless there are wholly exceptional reasons and a suitable compensation strategy exists.
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Local Plans should identify and protect habitats needed by important species, including areas used for feeding, breeding, resting, shelter and movement. Species often depend on land outside designated sites. Protection varies and may apply to the organism itself and, for some species, protection extends to nests, eggs, breeding sites, resting places or structures used for shelter.

Main legislation protecting species:
· Conservation of Habitats and Species Regulations 2017: protect certain species of animals and plants, known as European protected species. These include all species of bat, hazel dormice, great crested newts and otters.
· Wildlife and Countryside Act 1981: protects all wild birds, as well as specified wild animals and plants. The type and level of protection vary between species. Some bird species such as barn owls and kingfishers are afforded protection against disturbance when nesting.
· Protection of Badgers Act 1992: protects badgers and their setts. Licences may authorise certain activities that would otherwise be unlawful.
· Other legislation: some species may receive protection under additional species-specific or animal welfare legislation.
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The Environment Act 2021 introduced mandatory biodiversity net gain in England by inserting Schedule 7A into the Town and Country Planning Act 1990. Subject to exemptions and modifications, planning permission is deemed to include a condition requiring a Biodiversity Gain Plan to be approved before development begins. The development must normally achieve at least a 10% increase in biodiversity value compared with the site’s pre-development value. 

Biodiversity value is calculated using the statutory biodiversity metric, provided as a spreadsheet-based calculation tool. Information about the type, area, condition and strategic significance of habitats is entered into the tool to calculate the site’s biodiversity value in standardised ‘biodiversity units’. The tool compares the value of habitats before and after development, taking account of habitat retention, loss, creation and enhancement, to calculate whether the required net gain will be achieved.

Biodiversity gains may be delivered through habitat creation or enhancement within the development site, through registered off-site biodiversity gains or, as a last resort, by purchasing statutory biodiversity credits. Habitat provided to meet the statutory requirement must normally be secured, managed and monitored for at least 30 years. 

The statutory metric is a habitat-based calculation and does not measure every aspect of biodiversity or replace ecological assessment. It does not, for example, remove the need to consider protected species, designated sites, ecological connectivity or impacts that are not adequately represented by the metric.

BNG does not replace other protections
BNG is additional to the mitigation hierarchy, HRA, SSSI duties, protected-species law and policy for irreplaceable habitats. A numerical gain cannot make otherwise unacceptable harm acceptable.
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Appropriate ecological surveys and assessments are needed to identify whether any of the habitats, species, designated sites or ecological networks described elsewhere in this document could be affected by a Local Plan allocation or development proposal. They provide the evidence needed to understand the ecological importance of a site and its surroundings, assess the likely effects of development, and determine how harm should be avoided or addressed.

Ecological assessment is usually an iterative process. It typically begins with a desk study and an initial site survey to identify known and potential ecological features. The findings are then used to define the area that needs to be considered and to determine whether more detailed habitat or species surveys are required. Once sufficient information has been collected, the ecological features are evaluated, likely effects are assessed and the mitigation hierarchy is applied. The assessment should then identify appropriate measures for avoidance, mitigation, compensation and enhancement, together with any necessary monitoring and long-term management.

The type and level of assessment should be proportionate to the ecological sensitivity of the site and its surroundings, and to the nature, scale and likely effects of the plan or proposal. However, sufficient ecological information should be available at the appropriate stage to inform site selection, allocation and decision-making. Important surveys should not be postponed until after a site has been allocated or planning permission granted where their findings could affect whether, or in what form, development should proceed.

Standards for ecological work
Ecological surveys and assessments should:

· be undertaken and, where appropriate, reviewed by suitably qualified and experienced ecologists working within their areas of competence.
· preferably be undertaken by ecologists who are members of an appropriate professional body, such as CIEEM.
· use current desk-study information, including relevant data from the Devon Biodiversity Records Centre.
· define an appropriate study area or zone of influence, recognising that ecological effects may extend beyond the site boundary.
· use recognised survey methods at appropriate times of year and in suitable weather and site conditions.
· follow current CIEEM guidance, including guidance on Preliminary Ecological Appraisal and Ecological Impact Assessment, together with relevant habitat and species guidance.
· provide sufficient information to identify and evaluate ecological features, assess likely effects and apply the mitigation hierarchy before a site is allocated or a proposal is determined.
· consider direct, indirect, cumulative and, where relevant, in-combination effects.
· clearly explain any limitations, assumptions and uncertainties, and justify any departure from recognised guidance or survey methods.
· identify necessary measures for avoidance, mitigation, compensation and enhancement, together with any requirements for monitoring and long-term management.

Ecologist competence
Membership of CIEEM or another appropriate professional body provides helpful evidence of professional accountability, but membership alone does not demonstrate competence to undertake every type of survey or assessment. The individual ecologist should have the knowledge, skills and practical experience appropriate to the habitats and species concerned, the assessment method being used, and the nature and scale of the plan or development proposal.
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· A clear hierarchy of international, national and locally designated sites.
· Protection for priority habitats, irreplaceable habitats, important species and ecological networks outside designated sites.
· Policies linked to the LNRS and other relevant evidence.
· A requirement for proportionate ecological assessment to recognised standards.
· The mitigation hierarchy and a clear distinction between mitigation, compensation and BNG.
· Identification, protection and strengthening of ecological networks, including wildlife corridors, stepping stones, watercourses, hedgerows and other connectivity features.
· Requirements for long-term management, monitoring and remedial action.
· Measurable indicators for the authority monitoring report.
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· National Planning Policy Framework, August 2026, particularly policies N1-N6 and Annex B.
· Natural Environment and Rural Communities Act 2006, sections 40 and 41, as amended.
· Environment Act 2021, including the LNRS framework.
· Conservation of Habitats and Species Regulations 2017, as amended.
· Habitats regulations assessments: protecting a European site, GOV.UK.
· Wildlife and Countryside Act 1981, as amended.
· Protected species and development: advice for local planning authorities, Natural England and Defra.
· Town and Country Planning Act 1990, Schedule 7A, and current BNG regulations and guidance.
· Town and Country Planning (Local Planning) (England) Regulations 2026.
· Protection of Badgers Act 1992, as amended.
· Levelling-up and Regeneration Act 2023 and current Protected Landscapes duty guidance.
· The Devon Local Nature Recovery Strategy.
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